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DHFS

Department of Health and Family Services

2001-2003 Biennial Budget Statutory Language Request
August 23, 2000

Title: Limiting Health Care Fraud and Abuse

Current Language

s. 49.45 (2)(a) 10., s. 49.45 (2)(a) 11., s. 49.45 (2)(a) 12, s. 49.45 (2)(b), s. 49.45 (3)(h), s.
49.4521), s. 49.85 (2). S. 49.85 (3), s. 50.03 (13)(a), s. 71.93 (1) (a) 3., Section 19. Initial
Applicability.

Proposed Change

- 1. Require DHFS to stop recovery for a period sufficient to allow providers to present

. information or argument regarding recoveries. No longer require DHFS to provide
reasonable notice or an opportunity for a hearing to a provider before recovery.

2. Allow DHFS to decertify or suspend a provider who does not make the specified business
documents available to auditors or investigators. ‘

3. DHFS will establish a deadline for payment of recovery, and allow DHES to collect 1%
interest per month on the amount to be recovered if the provider does not meet the
deadline.

4. Allow DHES to collect $1,000 or 200% , whichever is greater, of the amount of any repeat
recovery from providers who have been subject to repeat recoveries.

5. Allow DHFS to suspend a provider if DHFS includes in the decertification notice that the
provider’s continued participation in medical assistance will lead to irretrievable loss of
pubiic funds and is unnecessary to provide MA recipients adequate access to MA services.

6. Allow DHFS to limit the number of providers of particular services, if there are enough
currently certified providers to provide for the service needs of MA recipients and that the
potential for MA fraud, abuse or overutilization exists if additional providers are certified.

7. Require providers of services that have demonstrated significant potential to violate MA
regulations to file a surety bond with DHFS.

8. Require a provider to obtain new certification if that provider takes over an operation of
another provider. Also require new licensure of a facility to be transferred between
providers if the provider to receive the transfer is not named on the existing license.

1999-2001 Statutory Language Request Page 1
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9. Require the full amount of monies identified in a recovery of an operation to be paid to
DHES before that operation may be transferred between providers. If full payment is not
made, then both the transferee and the transferor are liable for the payment of recovery to
DHES, and DHFS may deny certification to the transferee.

10. Require DHES to certify to DOR annually the amount of monies received by DHFS
through recoveries. DHFS must also inform providers who owe money to a recovery that
DHES will certify to DOR the amount received through recoveries and that DOR may

‘setoff” monies from a state tax refund to a prov1der which are owed to DHFS in a
recovery.

Effect of the Change

The proposed changes will strengthen health care fraud and abuse language by expediting the
process of decertifying non-compliant providers; by requiring surety bonds for new providers
in specific benefit areas that are highly vulnerable to fraud and abuse, and by clarifying
transfer of ownership of facilities or practices between providers.

Rationale for the Change

1. Under current regulations governing Department procedures to prevent provider fraud and

abuse, the Bureau of Health Care Program Integrity (BHCPI) experiences delays in
recovery of MA provider paymenis which have been identified by BHCPI as improper or

- erroneous payments. The current system encourages providers to appeal BHCPI’s
determination of improper or erroneous payments to delay recovery. Recovery cannot
begin until the conclusion of all appeals. These proposed changes protect MA from
continued fraud by a non-compliant provider.

2. BHCPI also encounters difficulty in controlling what have been identified as problem
practices areas in terms of prevalent fraud. The proposed statutory change would allow
BHCPI to restrict certification of new providers in practice areas which BHCPI has

~ identified as problematic. The proposed statutory language will also allow BHCPI more
control over the transfer of practices between providers to limit a provider from divesting
assets to avoid recovery.

3. In the 1999-2001 biennial budget, the Department also proposed a change to strengthen
health care fraud and abuse language. The 99-01 proposal was opposed by the State
Medical Society and some legislators and was deleted from the budget by Joint Finance.
The statutory language changes being proposed for the 2001-2003 budget respond to the
concerns of the State Medical Society and legislators who opposed the original changes.
These proposed changes represent a compromise relative to last budget’s language changes.

Please see attached statutory language draft.

1999-2001 Statutory Language Request Page 2



Desired Effective Date: Upon Passage of the Budget Bill

Agency: DHEFS
Agency Contact: - Anne Miller

Phone: : 266-5422

1999-2001 Statutory Language Request
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PROPOSED MA FRAUD AMENDMENTS -- 2000 ..

SECTION 1. 49.45 (2) (a) 10. of the statutes is renumbered 49.45 (2) (a) 10.

a. and afnended to read:

L 49.45 (2) (a) 10. a. Afte
Ve

Recover money improperly or erroneously paid, or overpayments to a provider

either by offsetting or adjusting amounts owed the provider under the program,
- crediting against a provider's future claims for reimbursement for other services
or items furnished by the provider under the program~—erby or requiring the
provider to make direct payment to fhe department or its ﬁscal'intermediary.
Lw,)ﬁé& SECTION 2. 49.45 (2) (a) 10. b. of the statutes is created to read:
‘/49.45 (2) (a) 10. b. Stay collection of thg amouht to be re'coverefi for a period

‘:}/ T T

: sufficient to afford the provider a reasonable opportunity to present inform'atib'n

e s T et

o

——

A

and argument regarding a rec'overy imposed under this subdivision.

o ot SECTION 3}. 49.45 (2) (a) 10. c. of the statutes is created to read:
49.45 (2) (a) 10. c. Establish a deadline "for payment ofa recovery imposed under
this subdivision and, if a provider fails to pay all of the\ amount to be recovered by
the déadline, reqtjire payment by the provider‘of interest on any delinquent
amount at the rate of}1% per month or fraction ofé month from the date of the
overpayment.

O SecTiON 4. 49.45 (2) (a) 10m. of the statutes is created to read:

49'45(2) (a) 10m. After reasonable notice and opportunity for hearing,

charge a fee to a provider that has been subject to repeated recoveries under

subd. 10 due to failure to follow the same or similar billing procedures or other



e

program requirements. The fee may not exceed $1,000 or 200% of the.amount of
any repeat recovery, whichever is greater. Fees shall be paid to the department
within 10 days after receipt of notice of the fee or the final decision after
édhinistrative hearing, whichever is later. The department may recover any part
of a fee not timely paid by offset against any medical assistance payment owed
to the provider, and may refer any fees not collected in this manner to the
attorney general for collection. Failuris grounds for
decertification under subd. 12. Payment of a fee does not relieve the provider of
any other legal liability incurred in connection with the recovery for which the fee

is charged, but does not constitute evidence of violation of any law. The

- ?
department shall credit all fees received to the account under s.(20.435 (1) (kx).

"The purpose of fees under this subdivision is to help defray the costs of audits

and investigations by the department relative to overpayments to providers.
/ SEeCTION 5. 49.45 (2) (a) 11. of the statutes is amended to read:

49.45 (2).(a) 11. Establish criteria for the certification of eligible providers of

services-uhderTitle-Xhi-ofthe-social-sacuriy-ast medical assistance and, except

“as provided in par. (b) 6. through 8. s. 49.48, certify such-sligible providers who

meet the criteria.

v, SECTION 6. 49.45 (2) (a) 12. of e statutes i_s amended 1o read:

49.45 (2) (a) 12. Decertify e+suspand-uhdarthis-subdivision a provider from or

. restrict a provider's participation in the medical assistance program, if after giving

reasonable notice and opportunity for hearing, the departm.ent finds that the

provider has violated a federalzfstatute or regulation or a state law statute or

PR

9
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administrative rule and such-viclatiors-are the violation is by law statute,

regulation or rule grounds for decertification or suspensien restriction. The

department shall suspend the provider pending the hearing under this

subdivision if the department includes in its decertification notice findings that the

provider’'s continued participation in the medical assistance program pending

hearing is likely to lead to the irretrievable loss of public funds and is

unnecessary to provide adequate access to services to medical assistance

recipients. As soon as practicable after the hearing, the department shall issue a

written decision. No payment may be made under the medical assistance

program with respect to any service or item furnished by the provider subsequent
to decertification or during the period of suspension..

SECTION 7. 49.45 (2) (b) 6. of the statutes is created to read:

49.45 (2) (b) 6. Limit the number of providers of particular services that may be
certified under par. (a) 11. or the amount of resources, including employés and
equipment, that a certified provider may use to provide particular services to
medical assistance recipients, if the department finds all of the following:

a. That existing certified providers and resources provide services that are
adeduate in quality and amount to meet the need of medical assistance
recipienis for the particular services. |

b. That the potential for medical assistance fraud, abuse or'overﬁtilization exists

if additional providers are certified or additional resources are used bvy certified

- providers.

SECTION 8. 49.45 (2) (b) 7. of the statutes is created to read:
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49.4‘5 (2) (b) 7. Require, as a condition of certification under par. (a) 11, all
providers of a specific service that is among those enumerated under s. 49.46 (2)
or 49.47 (6) (a), as specified in this subdivision, to file with the department a
sﬁrety bond issued by a surety company licensed to do business in this state.
Providers subject to this subdivision provide those services specified under s.
49.46 (2) or 49.47 (B) (a) for which providers have demonstrated significant
potential to violate s. 49.489 (2) or (3) or 49.49 (1) (a), (2) (a) or (bj, (3), (3m) (a),

(3p),' (4) (a) or (4m) (a), to require recovery under par. (a) 10. or to need

additional sanctions under par. (a) 13. The surety bond shall be payable to the

department in an amount the department determines is reasonable in view of
amounts of past recoveries agafnst other providers of the speciﬁc»s‘ervice and the
;department’s costs to pursue those recoveries. The department shall promulgate
rules under this subdivision that specify all of the_f.oll_owing:

a. Services under medical assistance for which providers have demonstrated
significant potential to violate s. 49.489 (2) or (3) or 49.49 (1) (a), (2) (a) or (b),.
(3), (3m) (a), (3p), (4) (a) or (4m) (a), to'require recovery under par. (a) 10. or to
need additional sanctions under par. (a) 13.

b. The amount or amounts of the surety bonds. |

c. Terms of the surety bond, inciuding amounts, if any, without interest to be
refunded to the brovide'r upon Withdrawal or decertification from the medical'_

assistance program.

‘/M’) SecCTION 9. 49.45 (2) (b) 8. of the statutes is created to-read:




(. . . ’ . A . . .
. the provider's failure or refusal to accord access to information in accordance

N
e

BN

49.45 (2) (b) 8. Require that a new certification under par. (a)11. be obtained
before any person takes over the operation of a provider, within the meaning of
sub. (21), and withhold a new certification under these circumstances until any
répayment required under sub. (2-1) has been made.

_ SECTION 10. 49.45 (3) (h) 1. of the statutes is repealed.

,~ SEcTION 11.49.45 (3) (h) 2. of the statutes is repealed.

~ SECTION 12. 49.45 (3) (h) 3. of the statutes is renumbered 49.45 (3) (h) and

amended to read:

49.45 (3) (h) The failure or refusal of a perserte-purge-himseiorherseifef

sonstitute provider to accord department auditors or investigators access in

“accordance with par. (g) to any provider personnel, records, books, patient health

care records of medical assistance recipients or documents or other information

requested constitutes grounds for decertification or suspension of that-psersen the

provider from participation in the medical assistance program. ard-pe No

payment may be made for services rendered by that-parsan-subsaquaaiis the

provider follovying decertification or during the period of suspension or the period

with par. (g) persists.

o / SecTion 13 49.45 (21) (a) and (b) of the statutes are amended to read:
Ny - .

49.45 (21)(a) H-amy Before any person takes over the operation of a provider
liable for repayment of improper or erroneous payments or overpayments under

ss. 49 43 to0 49.497
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transioros-are-aach-liable-forthe full repayment mist be me e

transierthe iransiorse-isresponsible-forcontasting Upon request, the

department and-ascepmmg—#-t-he-t-;ansfem shall notify the provider or person

intending to take over the provider's operation whether the provider is liable

under this paragraph.

VA 49.45(21)(b) If a person takes over the operation of a provider trarsfer

~ eceuwrs and the applicable amount under par. (a) has not been repaid, in addition

~ to denying new certification under sub. (2)(b)8., the department may proceed

against any liable party eitherthe-transierororthatransfarss. Within 30 days

after réceiving notice from the department, the transferororthe-transforss-shall

‘pa»f-the amount shall be paid in full. Upon failure to comply, the department nﬁay

bring an action to compel payment, —H-a-transfororfalis-topay-within80days

may proceed under

sub. (2) (a) 12, or both.

v SECTION 14. 49.45 (21) (e) of the statutes is created to read: |

vJ’) 49.45 (21)(e) As used in this subsection, a person "takes over the operation of a

provider” if the person obtains any of the following, relative to any aspect of the
provider's business for which the provider has filed claims for medical assistance
reimbursement: |

1. Ownership of the provider's business or all or substantially all of the assets
of the business.

2. Majority control over decisions.



3. The right to any profits or income.

e

: 4. The right to contact and offer services to patienté or clients served by the

| provider. |

5‘.A An agreement that the provider will not compete with thé person, either at

all or as to certain patients, clients, services, geographical areas or other parts of

the provider's business.

6. The right to perform services substantially similar to services performed by

the provider at the same location they were performed by the provider. .

7. The right to use any distinctive name or symbol by which fhe provider is

known in conhec_tion with services to be provided by the person.

N M v SECTION 15. 49.85 (2) (a) of the statutes is amended to read: |
49.85 (2) (a) At least annually, the department of health and family services shall

/ \ certify to the department of revenue the amounts that, based on the notifications

received under sub. (1) and on other information received by the department of

health and family services, the department of health and family services has

determined that it may recover under s. 49.45 (2) (a) 10. or 49.497, except that

the départment of health and family services may not certify an amount under
this subsection unless it has met the notice requirements under sub. (3) and
unless its determinatioﬁ has either not been appealed or is no longer under
appeal. |

.,/ SECTION 16. 49.85 (3) (a) 1. of the statutes is amended to read:

%

o
49.85 (3) (a) 1. Inform the person that the department of health and family

services intends to certify to the department of revenue an amount that the



department of health and family services has determined to be due under s.

49.45 (2) (a) 10. o.r 49.497, for setoff from any state tax refund that may be due
the person. | |
g””/“‘/ | SECTION 17. 50.03 (13) (a) of the statutes is amended to read:
50.03 (13) (a) New license. Whenever ownership of a facility is transferred from
the person. or persons named in the license to any other person or persons, the
transferee must ob‘t_ain a new license. The license may be a probationary license.
Penalties under sub. (1) shall apply to violations of this subsection. The
transferee shall notify the department of the transfer, file an application under -
- sub. (3) (b) and apply for a new Iicense at least 30 days prior to final transfer.
Retention of any interest required to be disclosed under sub. (3) (b) after transfer
| by any person who held such an interest prior to transfer may constitute grouﬁds
\J\ | | for denial of a license where violations of this subchabter for which notiqe_ had
been given to the transferor are outstanding an_d uncorrected, if the department
determines that effective control over operation of the facility has not been
transferred. If the transferor v;/as a provider under s. 49.43 (10), the transferee

and transferor shall comply with s, 49.45 (_21').

o Section 18. 71.93 (1) (a) 3. of the statutes is amended to read:
o’

71.93 (1) (a) 3. An amount that the department of health and family services may

recover under s. 49.45 (2) (a) 10. or 49.497, if the department of health and

family services has certified the amount under s. 49.85.

SECTION 19. Initial Applicability.




(@) TRANSFERS BY LIABLE ?ROVIDERS OF MEDICAL ASSISTANCE. The treatment of
sections 49.45 (21) of the statutes first applies to transfers completed on the
effective date of this subsection.

| (b) DECERTIFICATION OR SUSPENSION OF PROVIDERS OF MEDICAL ASSISTANCE. The
treatment of section 49.45 (2) (a) 12. of the statutes first applies to violations of
federal statutes or regulafcions or state statUtes or rules committed on the
effective date of this subsection.

(c) SANCTIONS FOR NONCOMPLIANCE BY PROVIDERS OF MEDICAL ASSISTANCE. The
treatment of section 49.45 (2) (a) 13. of the statutes first applies to instances of
noncompliance with conditions of participation or terms of reimbursement or

certification criteria that occur on the effective date of this subsection.




Kennedy, Debora

From: Miller, Anne

Sent: Friday, November 03, 2000 8:15 AM

To: ‘ Kennedy, Debora

Cc: Bove, Fredi-Ellen; Gebhart, Neil; Thornton, Lori; White, Alan; Mullikin, Melissa
Subject: RE: Statutory Language for Limiting Health Care Fraaud and Abuse

Debora Kennedy:
Thank you clarifying your question.

Following is Neil Gebhart’s response to your question:
Certification of providers is site and/or services-specific. Therefore, "new"
means that a currently certified person who takes over the operation of

another provider must obtain a new certification only with respect to the
operation of that specific provider.

Please feel free to contact me with any additional questions.

Anne Miller
DHFS/OSF
6-5422

>>> Kennedy, Debora 11/02/00 05:17PM >>>
Dear Anne:

The specific question that | asked you was for a clarification of what the
adjective "new" means, as proposed to modify "certification” in s. 49.45 (2)
(b) 8. of the proposed material: does it mean that a currently-certified
person who takes over the operation of a provider must obtain a new
certification only with respect to the operation of the provider or that the
person must be completely newly certified for any services that the person
provides? If the latter, it would seem that the person’s current

certification must be terminated, so that the person would not concurrently
possess two certifications. | asked the question because | lack knowledge
about whether certifications are general or are site-specific or
service-specific.

I have no doubt that the Department will consider onerousness when
implementing the statutory language, but that is not the point of my inquiry;

| am trying to ascertain the Department’s intent so that | may unambiguously
fit the language to that intent.

I'd appreciate your obtaining the information | am requesting, if possible.
Thank you.

Debora A. Kennedy

Managing Attorney

Phone: (608) 266-0137
debora.kennedy @legis.state.wi.us

----- Original Message-----

From: Miller, Anne

Sent: Thursday, November 02, 2000 11:51 AM

To: Kennedy, Debora

Cc: Bove, Fredi-Ellen; Gebhart, Neil; Thornton, Lori; Mullikin, Melissa
Subject: Statutory Language for Limiting Health Care Fraaud and Abuse

Dear Debora Kennedy:




»

Regarding your question on whether or not the statutory language draft

submitted on Limiting Health Care Fraud and Abuse should be changed to further
specify certification procedures for providers who purchase an operation owned
by a provider liable for fraud and abuse as defined in the statutes:

The Department does not want to change the statutory language as submitted,
but does believe that you have a good point, and that certification for some
providers could become onerous. The Department will make every consideration
of this when implementing the statutory language.

Please feel free to contact me with any additional questions.
Anne Miller

DHFS/OSF
6-5422
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meet certam criteria as providers and pays for services and items that
receive from the providers. Currently, DHFS is authorized or requited to enforce
numerous sanctions, including \decertification or suspension ffom the medical
assistance program, against providers who fail to comply with(requirements #ndep
or to whom MA payments have been improperly or erroneously
made or overpayments have been mafle. To implement these sanctions, DHFS must
provide written notice, a fair hearingand a written decision. Currently, prohibitions
exist against fraud in applications for, rights tovand conversion of MA benefits or
payments. These prohibitions are punishable by fines and imprisonment. Lastly,
under current law, if a provider who is liable for repayment of improper or erroneous
ayments or overpayments sells or otherwise transfers ownership of his or her
usiness, the seller and transferee are each liable for the repayment. The transferee
must contact DHFS and ascertain @the seller has an outstanding amount owing.
DHF'S may bring an action to compél payment against either the buyer or transferee
ifa sale or other transfer occurs angl the amount has not epald

t)ee n
ErS

recipients
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itfing false claims and false )

ay'ment of services or items that the
The bill permits DHF'S to assess
bodimpose a surcharge ona forfeiture

statements that accompany the
prov1der furmshes under the

: Tauthorizes DHF'S to requlre certain MA providers, as a condition of
certlﬁcatlon to file with DHF'S a surety bond, payable to DHFS, under terms and in
“an amount specified by DHFS by rule, that would reasonably pay the amount of a
recovery and DHF'S’ costs to pursue recovery of overpayments or to investigate and
pursue allegations of false claims or statements. Providers who are required to file
the surety bonds are those who provide MA services, as specified by DHFS by rule,
for which providers have demonstrated significant potential to violate fraud

prohibitions, to require recovery of overpayments/\erﬁ) need certain additional
sanctions. )

The b111 authorlzes DHFS 1f 1t ﬁrst makes specified ﬁndmgs to pres

that a certified prov1der may use to provide MA services and items.

The bill changes numerous provisions relating to procedures for the recovery
by DHF'S of improper or erroneous MA payments or overpayments, including all of
i @{-a.q wl\ec—hm» o{’—*—hv‘ewuﬁnm\a\g a\fv\oﬁgﬁ

2. A deadhne for payment of recoveries is established and payment of interest
on delinquent amounts is required. ~

The bill eliminates DHFS’ general authority to suspend a provider, but instead
authorizes DHF'S, if certain criteria are met, to suspend certification for a provider
pending a hearing on whether the provider must be decertified for violation of federal

or state laws. {The bill-eliminafes the right otice, a fair hearin da wrltt
ecision for sanctions against iders that DHFS may-énforce, exc
decerti atlon from or restrlct of a prov1der S part1c1 lon | in the MA/ rogram

it oz mﬁt&@ﬁsemﬁh&me. he

b111 requlres memw access, upon request by DHFS, to provider records and
spec1ﬁes that a provider’s failure to provide access constitutes grounds for

LINSERYT A 2-)
'ab111ty for repayment of improper or
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o provider of the extent of liabitity if any. IFtiability exists, the provider must so inform
g the prospective buyer or trgnsfefeeofthe extent of the liability and, if done, the
liability attaches to botlrthe provider and the-buyer or transferee, with the sale or

other transfereoniditioned upon repayment. If the provider fails to inform the buyer

or othertransferee, liability does not attach to the buyer. Repayment must be made

prior to the sale or transfer and, if not done, the sale or transfer is void

Lastly, the bill éxcepts-from the definitios™of a rule actions by DHFS in

| prescribing conditions of participationzads s of reimbursement for MA providers
of services and in establishing-giiidelines for deteriimi edical necessity and
:\_appropriateness for grapting prior authorization for MA coverage © ices.

- For further information see the state and local fiscal estimate, which will be
+-printed as an appendix to this bill. )

The people of the state of Wisconsin, represented in senate and assembly, do
enact as follows:

reseribe conditions of participation and

rms of reimbursement in-a-eontract-with-provider of service r this section.
SECTION 2. 49.45 (2) (a) 10. of the statutes is renumbered 49.45 (2) (a) 10. a. and

amended to read:

49.45 (2) (a) 10. a. (A

1
2
3
4
5
e©
@ wmoney improperly or erroneously paid; or overpayments to a provider either
8 by offsetting or adjusting amounts owed the provider under the program, crediting
9 against a provider’s future claims for reimbursement for other servicgs or items
10

plain N
furnished by the provider under the program@mﬁequiring the providerto \I\nake
11 direct payment to the department or its fiscal intermediary. )
12 SECTION 3. 49.45 (2) (a) 10. b. of the statutes is created to read:

49.45 (2) (a) 10. b. ord the provider an opportunity to present

Ha
information and argument regarding g@covery Papcded widerthidsubdiFsinzsut
/é’w»»ﬁ c,ollecjzo;/: 6}0 e M to Lo Y:w
i udiiisior e o paaed o T Supieand So
\ ¥ i

®F
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SECTION 3

SECTION 4. 49.45 (2) (a) 10. c. of the statutes is created to read:
49.45(2).(a) 10. c. Establish a deadline for payment ofa recovery imposed under

this subdivision and, if a provider fails to pay all of the amount to be recovered by the

(B st )

deadline, require p_a'ymeniz){by':the providegl of interest on any delinquent amount at
\/ the rate of 1% per month or fractién of a month from the date of the overpayment.
MON 5. 49.45 (2) (a) 11. of the statutes is amended to read:
9 49.45 (2) (a) 11. Establish criteria for the certification of eligible providers of

10

aet medical agsigj;gn‘/gg and, except as -

@ provided in s. 49.48, certify such-eligible providers who meet

12 the criteria.

13 : SECTION 6. 49.45 (2) (a) 12. of the statutes is amended to read:

14 49.45 (2) (a) 12. Decertify orsuspend-under-this subdivision a provider from
15 or restrict a provider’s participation in the medical assistance pi'ogram, if after
16 giving reasonable notice and opportunity for hea‘ﬁng; the department finds that the
17 provider has violated a federal statute ‘ r regulation or a state s_t_aj;m@ or
18 administrative rule and iolati the violation is @tute regulation,
19 or rule grounds for decertification or suspension r ggtrlctlon, The dgpg_z:tmeni; shg—‘
20

21

22

23

24

25 the department shall issue a written decision. No payment may be made under the
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medical assistance program with respect to any service or item furnished by the

provider subsequent to decertification or during the period of suspension.

.45 (2) (a) 13. of the statutes is amended to read:

mpose adcm:jrﬁ;anfﬁ/orﬁjjm/compliance with the

- conditions of participation and teum® of previder-agreements reimbursement under
ed under subd. 11. and, if prescribed by the

SECTION 7. 2

49.45 (2) (a) 13.

subd. 9. or certification- fiteria establisk

12  amount of resources, including employ% and equipment, that a certified provider

13° ~ may use to provide particular services to medical assistance recipients, if the

14 department finds all of the following:

15 a. That existing certified providers and resources provide services that are
16 adequate in quality and amount to meet the need of medical assistance recipients for
17 the particular services.

18 b. That the potential for medical assistance fraud or abuse exists if additional
19 providers are certified or additional resources are used by certified providers.

20 SECTION 10. 49.45 (2) (b) 7. of the statutes is created to read:

21 49.45 (2) (b) 7. Require, as a condition of certification under par. (a) 11., all

v
@ providers of a /speciﬁc service that is among those enumerated under s. 49.46 (2) @
23 or 49.47 (6) (a), as specified in this subdivision, to file with the department a surety
24 bond issued by a surety company .licensed to do business in this state. Providers

v
@ subject to this subdivision provide those services specified under s. 49.46 (2) {3 or
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gas'ys %W AW e ool w V"U-O SECTION 10
oo uwnas 410411\»% V' 2 oyt o) &SMJ FFDM-LW Q\‘W—

ead e e

49.47 (6) (a) for which providers have dempnstrated significant potential to violate

' | R AN ARG A
s. 49.49 (1) (2), 2) (a) or ), (3), (3m) (a), (3p), (4) (a)jor (4m) (a),

to require recovery under par. (a) 10\.)/or to need additional sanctions under par. (a)

13. The suretybond shall be payable to the department df#in an amount that m

that specify all of the following:

a. Services under medical assistance for which providers have demonstrated

significant potential to v1olate S. 49.49(1) (a) (2) (a) or (b) (3) (Sm)
v ¥ v

N/
(a), (3p), (4) (a) or(4m) (a) ‘to require recovery under par.(a) 10¥or to need additional

sanctions under par. (a) 13.
‘b. The amount or amounts of the surety bonds.
c. Terms of the surety bond, including amounts, if any, without interest to be

refunded to the provider upon withdrawal or decertification from the medical

assistance program.

[INSERT G -l p—""""

17
18

SEcTION 11. 49\44“*(4.{3;‘& the statutes is amended-toread:
49.45 (3) () 3. Contractors under sub. H) shall maintain records as required

by the department for audit purposes. on request of th artment
contractors shall immediate i access to the records upon

fthe-department;and, which the department may audi
SecTION 12. 49.45 (3) (g) of the statutes is amended to read:

49.45 (3) (g) The secretary may appeint authorize personnel to audit or

investigate and report to the department on any matter involving violations or

complaints alleging violations of laws statutes, regulations, or rules applicable to

T
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)
"

Title-XIX-of the federal social-security-act-or the medical assistance program and to
perform such investigations or audits as are required to verify the actual provision

of services or items available under the medical assistance program and the

“ ' appropriateness and accuracy of claims for reimbursement submitted by providers

2
3
4
5
6 -
7
8
9

10

D

14
15

118

17
18
19
20
21
22
23
24

25

: participéting in the program. Department employekée;ppein%ed authorized by the

secretary under this paragraph shall be issued, and shall possess at all times during
" which while they are performing their investigatory or audit functions under this
section, identiﬁcatibn, signed by the secretary whiech, that specifically designates the

bearer as possessing the authorization to conduct medical assistance investigations

- or audits. Pursuant—te Under the request of a designated person and upon

* presentation of that the person’s authorization, providers and medical assistance

recipients shall W& accpg{i such the person access to any provider
Pt ,

drfehddféiofd accord the person access to any needed patient health care records of
a recipient. Authorized employeg/sh&l}—ha%fe—a&theéty——te may hold hearings,
administer oaths, take testimonf)’ and perform all other duties necessary to bring
such the matter before the depar—t—ment for final adjudication and determination.
SEcTION 13. 49.45 (3) (h) 1. of the statutes is repealed.

SECTION 14. 49.45 (3) (h) 2. f;the statutes is repealed.

SECTION 15. 49.45 (3) (h) 3. of: the statutes is renumbered 49.45 (3) (h) and

amended to read:

49.45 (3) (h) The failure or refusal of a persen-to-purge-himself-or-herself of
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. : SECTION 15
ALl e 4 M/, MW&Q

eonstitute provider i édiatedy to accord department auditors z'p;i::zueidﬂal&; or

investigators under par. (g) 4¢ddds to any provider pers onnel, records, books, patient

perseni_:_hipmadgl from participation in the medical assistance program and-ne—
- ( paymen! may be made for services rendered by-that—person—subsequent-te the ,/
N~

&y
@
3
4
5
@-
@ provider following decertification ef)@%g the period of suspensio% m A
/@‘ .
9

SECTION 1§. 49.45 (13) (a) of the statutes is _amendem

49.45 (18) (a)\ The department may require serviee providers to prepar
10 ‘submit cost reports or{inancial reports for purposes of rate certification urder Title /
11 XIX of the federal Social Security Act, cost.verification, fee schedule, determination ‘

de independently

12 or research and study purposes.. These financial reports maz-i?clv

13 audited financial statements -which-sha

includi balance sheets and

[y
-
i &
]
=
D
o
a1
[ Y
s

ﬂ.
=
(]
Q
[@]
f)
Q
]
£
s
6-
~n
[
(=0
(¢
g.
o’
c
%
(]
5
=4
"
&
o
[/7]
Y]
[ ]
(¢

21 specified under par. (a), the
22 department may réquire any provider who fails to submit a cost report or financial )
23 report undeppar. (a) within the period specified by the\department to forfeit not less
24 than $10 nor more than $100 for each day the provider fails to submit the report. A

25 provider ma impositi i inder this paragraph b \
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SEcTION 17

10 Y

. 14

15
| 16

17

18-

19
20
21
22

-

e _an&‘-émend d to read:

© 0 T ® O A W N e

13 =

or other transfer.

SBQTION 18. 49.45 (21) (a) of the statutes is renumbered 49.45 (21) (a) (intros
1 ! ' ' ! .

/

- 49.45 (21)¥a ‘;(iﬁtr’of.fbi Ifany Beforea providel_;‘:

1

Or-erronecus-paynenis-oroverpavyments HRAe 5649434049497 sells or otherwise

:---u.:--:.-~. .-- Oris :-.\.- IRaer-this-pa .g!lggfthgfgllowingghgll

: SECTION 19. 49.45 (21) (a) 1. to 6. o§the statutes are created to read:

= 49.45 (21) (a) 1. The provider sh4ll notify the department of the proposed sale

2. Upon notification under subd. 1., the department shall inform the provider
of the éxfent of the providér’s liability, if any, for repayment of improper or erroneous
payments or overpayments under ss. 49.43 to 49.497.

3. If the g‘ie ytment informs the provider under subd. 2.that the provider has
liability, the ;/a

fovider shall so inform the prospective buyer or otker transferee.

4. If the provider informs the prospective buyer or other transferee under subd.
3., joiny’and several liability for the repayment attaches to the provider and to the
prospective buyer or other transferee and the sale or other transfer is conditioned

upon repayment.
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5. If the provider fails t0

ify the prospective buyer or ot ransferee under
-subd. 3., no liability for the rep\aymen_ ttaches '

transferee.

applies, the prospective buyer or other transferee have liability. J o B

SECTION 20. 9.45 (21) (b) of the statutes is amended to read: " Yoo

49.45 (21) (b) If a~gdle of pther transfer ;.'.,gs;,:a.;ﬁu:' Al it pate /(44 eee—ursj<and the

,,,,,

appliéable amount under par. {a) has not beer’

- Upen-failure tocomplythogale or other transfer iSwoid. The department may bring

or items furnished by the provider under the‘medical assistance program.

(b) “Statement” means a represeptation, certification, affirmation, document,

record or accounting or bookkeeping entry made with respect to a claim or to obtain

approval or payment of a clai

(2) No provider1hay submit a claim or cause a’claim to be submitted if the

provider knows.ot should know any of the following:

,'__.-—/L
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12
13
14
15
16
17
18
19
20
21
-22
23
24

25
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SECTION 21
(a) That the claim is false.
(b) Thatthe claini includes or is supported by a written statement that asserts
a material fact that .is false.
" (c) That the claim includes or is supported by a written statement that omits
"a material fact that the provider has a duty to include and, by'reason of the omission,
is false.
“(8) No provider may make or cause to be ma de a written statement that
contains or is accompanied, by an express certification or affirmation of the

truthfulness and accuracy of the statement if the provider knows or should know any

= of the following:

% - (a) That the statement asserts a material fact that is false.

% - (b) That the statement omits a m aterial fact that the provider has a duty to

. iniclude and, by reason of the omissiof, \s false.

(4) For purposes of subs. (2)/and (3), all of the following apply:

(a) Each claim form constitutes a separate claim.

(b) Each representafion, certification, afﬁrmati.on, document, record or
accounting or bookkeeping entry constitutes a separate statement.

(¢) A claim is subjéct to this séction fegardl ss of whether the claim is actually
paid.

(d) A claim/is considered to be made vs}hen it i§ received by the fiscal agent.

(e) Except as provided in par. (f), a statement is\considered to be made when
it is received by the fiscal agent.

(f) A statement that is not submitted to a fiscal a , ent but is retained by the
provider to support a claim is considered to be made en it is entered in the

provider’s books, files or other records.
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SECTION 21

(5) Any persomwho violates sub. (2) or (3) may be required to fopfeit not more
than $5,000 for each offense.

(6) Ifthe departmenyt assesses a forfeiture under sub. (5) fgr a violation of sub.

(2), the department may-impose on the violator, in addition §6 the forfeiture, a false

~claim surcharge in an amount\that is not more than 200%/6f the amount of the claim

in regard to whiqh sub. (2) was found to have been violated.

D The department may directly assess a forfeiture provided for in sub. (5).
If the department determines that a\forfeiture ghould be assessed for a particular
violation, the department shall send a\notice/of assessment to the alleged violator.
The notice shall specify the amount of th forfeiture assessed, the violation and the
statute alleged to have been violated'andg/shill inform the alleged violétor of the right
to a hearing under sub. (8).

(8) An alleged violator may ¢ontest-an-asgessment of a forfeiture by sending,
within 30 days after receipt of thé notice under suby, (7), a written request for hearing
under s. 227.44 to the divisiod of hearings and appeals created under s. 15.103 (1).
The administrator of the di¥ision may designate a hejring examiner to preside over
the case and recommend a decision to the administtator under s. 227.46. The
decision of the administrator of the division shall be the final administrative
decision. The divisigh shall commence the hearing within 80 days after receipt of the
request for hearing and shall issue a final decision within . \5 days after the close of
the hearing. Prgceedings before the division are governed by 227. In any petition
for judicial re 'Aew of a decision by the division, the pérty, oth than the petitioner,
who was inf the proceeding before the division shall be the na l'u respondent.

(9) All forfeitures and false claim surcharges, if any, s ‘-\. be paid to the

department within 10 days after receipt of notice of assessment _‘, if the forfeiture
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SEcCTION 21

e final decisiom

al decision is appealed. The

is contested under sub>(8), within 10 days after receipt o

exhaustion of administrativeNreview, unless the

department shall remit all forfeitur, the state treasurer for deposit in the

* school fund. The department shail credit all false claims surcharges to the

© O g O O s W N e

dministrative and judicial reviews. The only issue tobe contested in any such action

‘/ \ - is whether the forfeiture or false claim surcharge has been paid. f‘} :
NG EBT y— .
: 1210 114 - -+ SECTION 22, 49.85 (2) (a) of the statutes is amended to read:
12 -49.85 (2) (a) At least annually, the department of health and family services
13. - shall certify to the department of revenue the amounts that, based on the
14 notifications received under sub. (1) and on other information received by the

15 department of health and family services, the department of health and family

v’
16 services has determined that it may recover unders. 49.45 (2) (a) 10. or 49.497, except

17 that the department of health and family services may not certify an amount under
18 this subsection unless it has met the notice requirements under sub. (3) and unless
19 its determination has either not been appealed or is no longer under appeal.

20 SECTION 23. 49.85 (3) (a) 1. Qf the statutes is amended to read:
21 49.85 (3) (a) 1. Inform the person that the department of health and family‘
22 services intends to certify to the department of revenue an amount that the

23 department of health and family services has determined to be due under s. 49,45
v

24 (2) (a) 10. or 49.497, for setoff from any state tax refund that may be due the person.

25 SECTION 24. 50.03 (13) (a) of the statutes is amended to read:
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¢
1 50.03 (13) (a) New license. Whenever ownership of a facility is transferred from
2 the person or persons named in the license to any other person or persons, the
3 transferee must obtain a new license. The license may be a probationary license.
4 Penalties under sub. (1) shall apply to vioiationé of this:subsection. The transferee
5 shall notify the department of the transfer, file an application under sub. (3) (b)}énd
6 apply fora new license at least 30 days. prior to final transfer. Retention o?any
7 interest required to be disclosed under sub. (3) (b) after transfer by any person who
8 held such an interest prior to transfer may constitute grounds for denial of a license
9 where violations of this subchapter for which notice had been given to the transferor
10 are outstanding and uncorrected, if the department determines that effective control
11 ‘over operation of »thé facility has ‘not-been transferred.: If the transferor was a
12 - - providerunders.49.43 (10),the transferee and tran sférgr shall comply with s. 49.45
""" 13 (21).
14 SEcTION 25. 71.93 (1) (a) 3. of the statutes is amended to read:
15 71.93 (1) (a) 3. An amount that the department of health and family sefvices
16 may recover under s. W 49.497, if the departmeht of health and
17 family services has certified the amount under s. 49.85.

227.01 (zm) Establishes guidelines for the~determination of medical

Sity and appropriateness for the granting of prior authorization for medicalj

assistance coverage of services under s. 49.46 or 49.47. Vs

Vv
25 SECTION 9323. Initial applicability; health and family services.
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SECTION 9323

Jrpiea sP ROV LD e&
R8/OF MEDICAL ASSISTANCE. The treatment of
v’

or other transfers completed on the effective date of this subsection.
Fee Fop CERTRIN REWVERIES ACAINST
3% PROVIDERS OF MEDICAL ASSISTANCE. The

7

»subsection.

(8) DECERTIFICATION OR SUSPENSION OF PROVIDERS OF MEDICAL ASSISTANCE. The
treatmeht of section 49.45 (2) (a) .12.t€f the statjutes first applies to violations of
:federal statutes or regulations or state statutes gr rules committed on the effective

+:date: of this subsection.

ces of
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Section #. 49.45 (21) (title) of the statutes is amended to read:

y _’,.,-«r_!s—““““‘ﬂvm-—_.;mwvwnww—‘ -
f’?j:ﬁk,.,emca QUE R, PRaibER'

DFE LaTon) - ;
49.45 (21) (title) ; FOR/REPAYMENTS. P

History: 1971 c. 40 5. 93; 1971 c. 42, 125; 1971 ¢. 213 5. 5; 1971 c. 215,>217, 307; 1973 c. 52,_50, 147; 1973 ¢. 333
ss. 106g, 106h, 106j, 201w; 1975 c. 39; 1975 c. 223 s. 28; 1975 . 224 ss. 54h, 56 to 59m; 1975 ¢. 383 5. 4; 1975 c.
411; 1977 ¢. 29, 418; 1979 c. 34 ss. 8371 to 838, 2102 (20) (a); 1979 c. 102, 177, 221, 355; 1981 c. 20 ss. 839 to 854,
2202 (20) (r); 1981 c. 93, 317; 1983 a. 27 ss. 1046 to 1062m, 2200 (42); 1983 a. 245, 447, 527; 1985 a. 29 ss. 1026m
to 1031d, 3200 (23), (56), 3202 (27); 1985 a. 120, 176, 269; 1985 a. 332 ss. 91, 251 (5), 253; 1985 a. 340; 1987 a. 27 »
ss. 989r to 1000s, 2247, 3202 (24); 1987 a. 186, 307, 339, 399; 1987 a. 403 s. 256; 1987 a. 413; 1989 a. 6; 1989 a.
31 ss. 1402 to 1452g, 2909g, 2909i; 1989 a. 107, 173, 310, 336, 3517 359; 1991 a. 22, 39, 80, 250, 269, 315, 316; 1993
a. 16 ss. 1362g to 1403, 3883; 1993 a. 27, 107, 112, 183, 212, 246, 269, 335, 356, 437, 446,‘ 469; 1995 a. 20; 1995
a. 27 ss. 2947 to 3002r, 7299, 9126 (19), 9130 (4), 9145 (1'); 1995 a. 191, 216, 225, 289, 303, 398, 417, 457; 1997 a.

3,13,27, 114, 175, 191, 237, 252, 293; 1999 a. 9, 63, 103, 180, 185.

kenneda(lrbunx12) Sun—-Nov-5-2000  4:27 pm
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Section #. 49.45 (21) (a) of the statutes is renumbered 49.45 (21) (ar) and amended to read:

| Pelore a paresn moq«\'\-aﬁow%
O pPrratien 68 & Prov oA Yaat is

49.45 (21) (ar) liable for repayment of improper or erroneous payments or over-
C

payments under ss. 49.43 to 49.497 sells-er-otherwise-transfers-ownership-of his-orherbusiness or-
» ansferee-are each liable-for-
contacting the department and
History: 1971 ¢. 40 5. 95; 1971 c. 42, 125; 1971 c. 213 5. 5; 1971 c. 215, 217, 307; 1973 c. 62, 90, 147; 1973 c. 333
ss. 106g, 106h, 106j .’iOlw; 1975 c. 39; 1975 c. 223 5. 28; 1975 c. 224 ss. 54h, 56 to 59m; 1975 c. 383 s. 4; 1975 c.
411; 1977 c. 29,4 "; 1979 c. 34 ss. 8371 to 838, 2102 (20) (a); 1979 c. 102, 177, 221, 355; 1981 c. 20 ss. 839 to 854,
2202 (20) (r); 1981 c. 93, 317; 1983 a. 27 ss. 1046 to 1062m, 2200 (42); 1983 a. 245, 447, 527; 1985 a. 29 ss. 1026m
to 1031d, 3200 23), (56), 3202 (27); 1985 a. 120, 176, 269; 1985 a. 332 ss. 91, 251 (5), 253; 1985 a. 340; 1987 a. 27
| ss. 989r to 1000s, 2247, 3202 (24); 1987 a. 186, 307, 339, 399; 1987 a. 403 s. 256; 1987 a. 413; 1989 a. 6; 1989 a.
31 ss. 1402 to1452g, 2909¢, 2909i; 1989 a. 107, 173, 310, 336, 351, 359; 1991 a. 22, 39, 80, 250, 269, 315, 316; 1993
a.-16 ss. 1362g to 1403, 3883; 1993 a. 27, 107, 112, 183, 212, 246, 269, 335, 356, 437, 446, 469; 1995 a. 20; 1995
a. 27 ss. 2947 to 3002r, 7299, 9126 (19), 9130 (4), 9145 (1); 1995 a. 191, 216, 225, 289, 303, 398, 417, 457; 1997 a.

3, 13,27, 114, 175; 191, 237, 252, 293; 1999 a. 9, 63, 103, 180, 185.
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Section #. 49.45 (21) (b) of the statutes i nded to
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History: 1971 c. 40 5. 93)\1971 c. 42 125; 1971 c. 213 5. 5; 1971 c. 215, 217, 307; 1973 c. 62, 90, 147; 1973 c. 333

sub. (2) (a) 12

ss. 106g, 106h, 106j, 201w;\1975 c. 39; 1975 c. 223 s. 28; 1975 c. 224 ss. 54h, 56 to §9m; 1975 c. 383 s. 4; 1975 c.

411; 1977 c. 29, 418; 1979 c. §4 ss. 837f to 838, 2102 (20) (a); 1979 c. 102, 177, 221)355; 1981 c. 20 ss. 839 to 854,

2202 (20)(r); 1981 c. 93, 317; X983 a. 27 ss. 1046 to 1062m, 2200 (42); 1983 a. 2457447, 527; 1985 a. 29 ss. 1026m
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31 ss. 1402 to 1452g, 2909¢g, 2909i; 1389 a. 107, 173, 310, 336, 351, 359; 1991 a. 27
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K » DRAFTER’S NOTE LRB_owslﬁ\ 2\
FROM THE DAK..Y, ...

LEGISLATIVE REFERENCE BUREAU

To Melissa Mullikin and Anne Miller:

1. Language proposed for s. 49.45 (2) (a) 10. b!/would require DHFS to stay the
collection of MA reimbursement that was improperly or erroneously paid and of MA
overpayments for a period sufficient to afford the provider a reasonable opportunity
to present information and argument about the recovery; however, language proposed
to amend s. 49.45 (2) (a) 10. a’/stats ‘deletes the requirement for reasonable notice and
opportunity for.a hearing with respect to the recovery. How would the provider know
that this period is available if he or she has no notice that the collection is going to be
made? For this draft, T have kept in the language about notice in s. 49.45 (2) (a) 10. a‘.,/
stats. Please review.

2. Under s. 49.45 (2) (a) 10m/ DHFS proposes that it be required to charge a fee, afte
reasonable notice and opportunity for a hearing, to a provider “t@ﬂhas been subJecW
@ to recoveries under subd. 10. because of the provider’s failure to follow
identical or similar billing procedures or to follow other identical or similar program
requlrements(zj The fee ma¥ be n6 more than $1,000 or 200% of the amount of any such
repeated recovery madeyhichever is greater. The DHFS proposed language indicates
that the purpose of the x ee is to help defray the costs of audits and investigations by

DHFS of provider overpayments. I have created a PR approprlatlon %séﬁo.tl% (4)
(iL), for receipt of the fees. I have the followmg questions:

a. Was this fee imposition actually intended as a duty of the department, rather than
a power?

b. The “fee” looks very much like a forfeiture. I can find no other instance in the
statutes in which the imposition of a fee that is not related to licensure is subject to a
hearing; also, what, in the hearing, is at issue: the fee amount, or the basis for its
1mp031t10n‘? The fee is not in a set amount, nor does it have restrictions, such as
“reasonable expenses of the department?’/ There 18, in fact, no express linkage between
the amount of the fee and any costs of DHFS of investigation, audit, etc. Its purpose,
therefore, appears to be punitive only. Whether, if the statute were challenged, a court
would decide that it is a forfeiture masquerading as a fee is at least a possibility.

c. In any case, can the language that specifies the basis for charging the fee be
tightened? Asit is, the language is so nonspecific that it would compel the department

to charge a “fee” for the smallest of repeat rule infractions. Is that the department’s
intent? '
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d. Do you want the fee first to apply to recoveries agginst a provider that are made on
the act’s effective date, or at some other time (see 9323 (2) of the bill)?

e. Is the fee amount 200% of the amount of one recovery or of the sum of two or more
recoveries?

f. Is a provider who fails to pay a fee subject to decertification even in an instance in
which the fee amount has been offset against any MA payment owed the provider and
has been, therefore, paid? AN

3. The DHFS instructions regarding transfér of a provider’s business to another state

are, in part, to “[R]lequire a provider to offtain new certification if that provider takes
over an operation of another provider...\Require the full amount of mbnies identified
in a recovery of an operation to be paid to DHFS before that operation may be
transferred between providers. If full payment is not made, then both the transferee
and the transferor are liable for the payment of recovery to DHFS, and DHFS may deny
certification to the transferee.”@e following appear to be problems with this concept:

a. The proposed language for s. 49.45 (21) (a), stats (renumbered in this bill as s. 49.45
(21) (ar)) and forgs. 49.45 (21) (b), stats., is written in passive voice, each requiring that
outstanding repayments “be made” or “be repaid?., I assumed that this language is
intended to permit DHFS to proceed against either the transferor or the transferee for
repayment. However, the proposed language does not achieve this effect; as proposed,
s. 49.45 (21) (ar) states, “Before a person may take over the operation of a provider that
is liable for repayment of improper or erroneous payments or overpayments under ss.
49.43 to 49.497, full repayment shall be made. Upon request, the department shall
notify the provider or the person that intends to take over the operation of the provider
as to whether the provider is liable.”@’aApnd, under the changes propo‘s/ed to s. 49.45 (21)
(b), stats., the department may proceed against “any liable party”;'this could only be
the provider, since the language that authorizes DHFS to proceed against the
transferor or transferee is stricken. Therefore, the language now restricts liability to
the transferor, which is not the result DHFS indicates it intended. Since the language
proposed and the instructions differ with each other, please let me know what you
want. J/ ~ J

b. As proposed, s. 49.45 (21) (b) states, “Within 30 days after receiving notice from the
department, the amount shall be repaid in full.” To whom does the department provide
notice?

c. As proposed:/under s. 49.45 (2) (b) 8.:/a person that takes over the operation of a
provider must first obtain new MA provider certification. According to Anne, this
means new certification only with respect to the operation of that specific provider.
Under s. 49.45 (21) (b), if the repayment is not made in full, DHFS may withhold this
certification. Thus, the language requires that the person obtain the new certification
before the transaction takes place and, somewhat indirectly, also requires that the
repayment be made before the transaction takes place. Does DHFS want authority to

decertify the person (as to the operation of the provider) if the deal falls through after
the person has been newly certified?

4. In order to accommodate the changes requested for s. 49.45 (3) (h), stats., it was also
necessary to amend s. 49.45 (3) (g), stats. In amending s. 49.45 (3) (g), stats., I updated
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the term “recipient medical records” to “patient health care records of medical
assistance recipients” (see s. 146.81 (4), stats.). However, under s. 146.82, stats. (the
statute governing confidentiality of patient health care records), personnel such as
those described in s. 49.45 (3) (g), stats., appear to be able to have access, without
informed consent, only under s. 146.82 (2) (a) 5., stats. This subdivision requires a
written request by a state governmental agency. It is unclear if s. 49.45 (3) (g), stats.,
requires written or oral requests. I have therefore amended s. 49.45 (3) (g), stats., to
require a written request for access to patient health care records, to avoid putting a
provider in a double bind of being unable to comply with s. 49.45 (3) (g), stats., because
of the requirement of s. 146.82 (2) (a) 5., stats., and thus being subject to s. 49.45 (3)
(h), stats. Please review. (This change was also made in @-1098, the draft in the
previous budget concerning this subject, and DHFS seemed/to have no objection to it.)

Debora A. Kennedy
Managing Attorney
Phone: (608) 266-0137

E-mail: debora.kennedy@legis.state.wi.us
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November 17, 2000

To Melissa Mullikin and Anne Miller:

1. . Language proposed for s. 49.45 (2) (a) 10. b. would require DHFS to stay the
collection of MA reimbursement that was improperly or erroneously paid and of MA
overpayments for a period sufficient to afford the provider a reasonable opportunity
to present information and argument about the recovery; however, language proposed
to amend s. 49.45 (2) (a) 10. a., stats., deletes the requirement for reasonable notice and
opportunity for a hearing with respect to the recovery. How would the provider know
that this period is available if he or she has no notice that the collection is going to be
made? For this draft, I have kept in the language about notice in s. 49.45 (2) (a) 10. a.,
stats. Please review.

2. Under s. 49.45 (2) (a) 10m., DHF'S proposes that it be required to charge a fee, after
reasonable notice and opportunity for a hearing, to a provider “that repeatedly has
been subject to recoveries under subd. 10. because of the provider’s failure to follow
identical or similar billing procedures or to follow other identical or similar program
requirements.” The fee may be no more than $1,000 or 200% of the amount of any such
repeated recovery made, whichever is greater. The DHFS proposed language indicates
that the purpose of the fee is to help defray the costs of audits and investigations by
DHEF'S of provider overpayments. I have created a PR appropriation, s. 20.435 (4) (iL),
for receipt of the fees. I have the following questions:

a. Was this fee imposition actually intended as a duty of the department, rather than
a power?

b. The “fee” looks very much like a forfeiture. I can find no other instance in the
statutes in which the imposition of a fee that is not related to licensure is subject to a
hearing; also, what, in the hearing, is at issue: the fee amount, or the basis for its
imposition? The fee is not in a set amount, nor does it have restrictions, such as
“reasonable expenses of the department.” There is, in fact, no express linkage between
the amount of the fee and any costs of DHFS of investigation, audit, etc. Its purpose,
therefore, appears to be punitive only. Whether, if the statute were challenged, a court
would decide that it is a forfeiture masquerading as a fee is at least a possibility.

c. In any case, can the language that specifies the basis for charging the fee be
tightened? As it is, the language is so nonspecific that it would compel the department
to charge a “fee” for the smallest of repeat rule infractions. Is that the department’s
intent?
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d. Do you want the fee first to apply to recoveries against a provider that are made on
the act’s effective date, or at some other time (see SECTION 9323 (2) of the bill)?

e. Is the fee amount 200% of the amount of one recovery or of the sum of two or more
recoveries?

f. Is a provider who fails to pay a fee subject to decertification even in an instance in
which the fee amount has been offset against any MA payment owed the provider and
has been, therefore, paid?

3. The DHFS instructions regarding transfer of a provider’s business to another state
are, in part, to “[R]lequire a provider to obtain new certification if that provider takes
over an operation of another provider.... Require the full amount of monies identified
in a recovery of an operation to be paid to DHFS before that operation may be
transferred between providers. If full payment is not made, then both the transferee
and the transferor are liable for the payment of recovery to DHFS, and DHFS may deny
certification to the transferee.” The following appear to be problems with this concept:

a. The proposed language for s. 49.45 (21) (a), stats (renumbered in this bill as s. 49.45
(21) (ar)) and for s. 49.45 (21) (b), stats., is written in passive voice, each requiring that
outstanding repayments “be made” or “be repaid.” I assumed that this language is
intended to permit DHFS to proceed against either the transferor or the transferee for
repayment. However, the proposed language does not achieve this effect; as proposed,
s. 49.45 (21) (ar) states, “Before a person may take over the operation of a provider that »
is liable for repayment of improper or erroneous payments or overpayments under ss.
49.43 to 49.497, full repayment shall be made. Upon request, the department shall
notify the provider or the person that intends to take over the operation of the provider
as to whether the provider is liable.” And, under the changes proposed to s. 49.45 (21)
(b), stats., the department may proceed against “any liable party”; this could only be
the provider, since the language that authorizes DHFS to proceed against the
transferor or transferee is stricken. Therefore, the language now restricts liability to
the transferor, which is not the result DHFS indicates it intended. Since the language
proposed and the instructions differ with each other, please let me know what you
want. :

b. As proposed, s. 49.45 (21) (b) states “Within 30 days after receiving notice from the
department, the amount shall be repaid in full.” To whom does the department provide
notice? ‘

c. As proposed, under s. 49.45 (2) (b) 8., a person that takes over the operation of a
provider must first obtain new MA provider certification. According to Anne, this
means new certification only with respect to the operation of that specific provider.
Under s. 49.45 (21) (b), if the repayment is not made in full, DHFS may withhold this
certification. Thus, the language requires that the person obtain the new certification
before the transaction takes place and, somewhat indirectly, also requires that the
repayment be made before the transaction takes place. Does DHFS want authority to

decertify the person (as to the operation of the provider) if the deal falls through after
the person has been newly certified? '

4. In order to accommodate the changes requested for s. 49.45 (3) (h), stats., it was also
necessary to amend s. 49.45 (3) (g), stats. In amending s. 49.45 (3) (g), stats., I updated
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the term “recipient medical records” to “patient health care records of medical
assistance recipients” (see s. 146.81 (4), stats.). However, under s. 146.82, stats. (the
statute governing confidentiality of patient health care records), personnel such as
those described in s. 49.45 (3) (g), stats., appear to be able to have access, without
informed consent, only under s. 146.82 (2) (a) 5., stats. This subdivision requires a
written request by a state governmental agency. It is unclear if s. 49.45 (3) (g), stats.,
requires written or oral requests. I have therefore amended s. 49.45 (3) (g), stats., to -
require a written request for access to patient health care records, to avoid putting a
provider in a double bind of being unable to comply with s. 49.45 (8) (g), stats., because
of the requirement of s. 146.82 (2) (a) 5., stats., and thus being subject to s. 49.45 (3)
(h), stats. Please review. (This change was also made in 1999 LRB-1098, the draft in
the previous budget concerning this subject, and DHFS seemed to have no objection
to it.)

Debora A. Kennedy

Managing Attorney

Phone: (608) 266-0137

E~mail: debora.kennedy@legis.state.wi.us




Kennedy, Debora

From: " Miller, Anne .

Sent: Wednesday, January 10, 2001 3:11 PM

To: Mullikin, Melissa

Cc: Bove, Fredi-Ellen; Gebhart, Neil; Thornton, Lori; White, Alan; Kraus, Jennifer; Kennedy,
Debora

Subject: Response to drafter’s note for LRB-0193/P1dn

MA-fraud-amdmis-02-dr
ofternt_1... Hi Melissa!

Here is DHFS’s response to Debora’s questions on draft LRB-0193/P1dn the MA

Fraud and Abuse stat language request. If you or Debora have any questions or
concerns, please feel free to contact us.

Anne Miller
DHFS/OSF
6-5422




LRB-0193/P1dn
RESPONSES TO 11/17/00 DRAFTER’S NOTE

s Language proposed for s. 49.45 (2) (a) 10. b. would require DHFS to stay the
collection of MA reimbursement that was improperly or erroneously paid and of MA
overpayments for a period sufficient to afford the provider a reasonable opportunity to present
information and argument about the recovery; however, language proposed to amend s. 49.45 (2)
(a) 10. a,, stats., deletes the requirement for reasonable notice and opportunity for a hearing with
respect to the recovery. How would the provider know that this period is available if he or she
has no notice that the collection is going to be made? For this draft, I have kept in the language
about notice in s. 49.45 (2) (a) 10. a., stats. Please review.

Revise applicable language as follows:

SECTION 1. 49.45 (2) (a) 10. of the statutes is renumbered 49.45 (2) (a) 10.
a. and amended to read:

49.45 (2) (a) 10. a. After reasonable notice and opportunity for the provider to
present information and argument to department staff hearing, recover money improperly
or erroneously paid, or overpayments to a provider either by offsetting or adjusting
amounts owed the provider under the program, crediting against a provider’s future
claims for reimbursement for other services or items furnished by the provider under the

programser-by or requiring the provider to make direct payment to the department or its
fiscal intermediary.

Omit 10.b. and renumber 10.c. to 10.b.

2. Under s. 49.45 (2) (a) 10m., DHFS proposes that it be required to charge a fee, after
reasonable notice and opportunity for a hearing, to a provider “that repeatedly has been subject to
recoveries under subd. 10. because of the provider’s failure to follow identical or similar billing
procedures or to follow other identical or similar program requirements.” The fee may be no
more than $1,000 or 200% of the amount of any such repeated recovery made, whichever is
greater. The DHFS proposed language indicates that the purpose of the fee is to help defray the
costs of audits and investigations by DHFS of provider overpayments. I have created a PR
appropriation, s. 20.435 (4) (iL), for receipt of the fees. I have the following questions:

v/ a. Was this fee imposition actually intended as a duty of the departmeﬁt, rather than a
power? ,

Imposing the fee should probably be a department power rather than a department
duty. It therefore should be included under 49.45(2)(b) rather than (2)(a).

b. The “fee” looks very much like a forfeiture. I can find no other instance in the statutes
in which the imposition of a fee that is not related to licensure is subject to a hearing; also, what,
in the hearing, is at issue: the fee amount, or the basis for its imposition? The fee is not in a set
amount, nor does it have restrictions, such as “reasonable expenses of the department.” There is,




in fact, no express linkage between the amount of the fee and any costs of DHFS of
investigation, audit, etc. Its purpose, therefore, appears to be punitive only. Whether, if the
statute were challenged, a court would decide that it is a forfeiture masquerading as a fee is at
least a possibility.

The Department is aware that the fee could be confused with a forfeiture, and is
prepared to make the case that it is not. In this regard, the Department’s original draft
included the following sentence, which we request be restored: ""The purpose of fees under

this subdivision is to help defray the costs of audits and investigations by the department
relative to overpayments to providers."

Ve In any case, can the language that specifies the basis for charging the fee be tightened?
As it is, the language is so nonspecific that it would compel the department to charge a “fee” for
the smallest of repeat rule infractions. Is that the department’s intent?

This concern has been alleviated by moving the fee provision from the list of
department duties to the list of department powers.

v~ d. Do you want the fee first to apply to recoveries against a provider that are made on the
act’s effective date, or at some other time (see SECTION 9323 (2) of the bill)?

The fee should first apply in situations where a repeated recovery is made on the
act’s effective date, regardless of whether the initial recovery was made prior to the act’s

effective date. //
=

¢. Is the fee amount 200% of the amount of one recovery or of the sum of two or more
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The basis for calculating the fee should be the sum of the amount of all repeat
recoveries, i.e., excluding only the initial recovery. _

/ f. Is a provider who fails to pay a fee subject to decertification even in an instance in
which the fee amount has been offsct against any MA payment owed the provider and has been,
therefore, paid?

No. A provider should be subject to decertification only if the fee has not been paid
in any manner.

3. The DHFS instructions regarding transfer of a provider’s business to another( are,
in part, to “[R]equire a provider to obtain new certification if that provider takes over an
operation of another provider.... Require the full amount of monies identified in a recovery of an
operation to be paid to DHFS before that operation may be transferred between providers. If full
payment is not made, then both the transferee and the transferor are liable for the payment of

recovery to DHFS, and DHFS may deny certification to the transferee.” The following appear to
be problems with this concept:



The instructions do not relate to transfer of a provider’s business ''to another state,"
but rather any transfer from one entity to another. We assume ''to another state" was
included inadvertently.

a. The proposed language for s. 49.45 (21) (a), stats (renumbered in this bill as s. 49.45
(21) (ar)) and for s. 49.45 (21) (b), stats., is written in passive voice, each requiring that
outstanding repayments “be made” or “be repaid.” I assumed that this language is intended to
permit DHFS to proceed against either the transferor or the transferee for repayment. However,
the proposed language does not achieve this effect; as proposed, s. 49.45 (21) (ar) states, “Before
a person may take over the operation of a provider that is liable for repayment of improper or
erroneous payments or overpayments under ss. 49.43 to 49.497, full repayment shall be made.
Upon request, the department shall notify the provider or the person that intends to take over the
operation of the provider as to whether the provider is liable.” And, under the changes proposed
to 8. 49.45 (21)(b), stats., the department may proceed against “any liable party”; this could only
be the provider, since the language that authorizes DHFS to proceed against the transferor or
transferee is stricken. Therefore, the language now restricts liability to the transferor, which is
not the result DHFS indicates it intended. Since the language proposed and the instructions differ
with each other, please let me know what you want.

The Department’s intent is that the transferor and transferee be jointly and
severally liable for any amount owed to the Department by the provider.

/" b. As proposed, s. 49.45 (21) (b) states “Within 30 days after receiving notice from the ‘
department, the amount shall be repaid in full.” To whom does the department provide notice?

The notice should be sent to the entity currently certified as the provider.

/" c. As proposed, under s. 49.45 (2) (b) 8., a person that takes over the operation of a
provider must first obtain new MA provider certification. According to Anne, this means new
certification only with respect to the operation of that specific provider. Under s. 49.45 (21) (b),
if the repayment is not made in full, DHFS may withhold this certification. Thus, the language
requires that the person obtain the new certification before the transaction takes place and,
somewhat indirectly, also requires that the repayment be made before the transaction takes place.
Does DHFS want authority to decertify the person (as to the operation of the provider) if the deal
falls through after the person has been newly certified?

No. The Department would have certified the prospective transferee only if the
transferor’s liability to the Department had been paid. If the deal falls through after the
prospective transferee is certified, the transferor would need to re-apply for certification.

/ 4. In order to accommodate the changes requested for s. 49.45 (3) (h), stats., it was also
necessary to amend s. 49.45 (3) (g), stats. In amending s. 49.45 (3) (g), stats., I updated the term
“recipient medical records” to “patient health care records of medical assistance recipients” (see
s. 146.81 (4), stats.). However, under s. 146.82, stats. (the statute governing confidentiality of
patient health care records), personnel such as those described in s. 49.45 (3) (g), stats., appear to
be able to have access, without informed consent, only under s. 146.82 (2) (a) 5., stats. This




subdivision requires a written request by a state governmental agency. It is unclear if s. 49.45 (3)
(8), stats., requires written or oral requests. I have therefore amended s. 49.45 (3) (g), stats., to
require a written request for access to patient health care records, to avoid putting a provider in a
double bind of being unable to comply with s. 49.45 (3) (g), stats., because of the requirement of
s. 146.82 (2) (a) 5., stats., and thus being subject to s. 49.45 (3)(h), stats. Please review. (This
change was also made in 1999 LRB-1098, the draft in the previous budget concerning this
subject, and DHFS seemed to have no objection to it.)

This change is acceptable.




